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STUDENTS  FROM  CHINA:   IMMIGRATION  ISSUES 


This  brochure  attempts  to  answer  some  of  the 
immigration  questions  facing  students  from  China. 
Since  the  immigration  law  is  complicated  and 
constantly  changing,  we  suggest  you  see  an  attorney 
who  specializes  in  U.S.  immigration  law  for  more 
specific  details.  The  information  in  this  guide  is 
intended  to  help  individual  students  understand  the 
issues.  However,  it  should  not  be  construed  as  legal 
advice. 

BACKGROUND 


In  response  to  the  June  4th  political 
situation  in  China,  President  Bush  offered  Chinese 
nationals  a  one  year  extended  stay  in  the  United 
States.  The  following  day,  the  Attorney  General 
announced  the  Deferred  Enforced  Departure  (DED) 
program  which  allows  Chinese  nationals  to  extend 
their  stay  until  June  5th,  1990.  In  early  June, 
Congresswoman  Nancy  Pelosi  introduced  a  bill  (H. 
2712)  seeking  to  modify  and  correct  some  limitations 
of  the  DED  program,  specifically  by  providing  a 
blanket  (automatic)  waiver  to  the  J-visas*  home 
residency  requirement  for  the  Chinese  national 
visa-holders. 

WHAT  IS  THE  DED  PROGRAM?  HOW  DO  I  TAKE  PART?  HOW 
DOES  IT  AFFECT  MY  STATUS  AND  RIGHTS? 

The  DED  program  allows  you  to  stay  in  the  United 
States  until  June  5th,  1990  no  matter  what  type  of 
non-immigrant  status  you  have  and  despite  the  fact 
that  you  are  out  of  legal  status  when  you  apply.  To 
get  a  DED,  you  have  to  present  a  written  request, 
your  passport,  visa  and  form  1-94  to  the  local  office 
of  the  Immigration  and  Naturalization  Service  (INS). 
At  the  same  time,  you  can  ask  for  and  get  official 
work  authorization.  However,  if  you  accept  the  DED, 
you  may  not  be  able  to  convert  your  status  to  any 
other  immigrant  or  nonimmigrant  status 
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at  the  expiration  of  the  program  unless  you  return  to 
China  or  to  a  third  country  U.S.  consul  to  obtain  a 
new  visa. 

WHAT  IS  NANCY  PELOSI'S  BILL  ABOUT,  AND  HOW  MIGHT  IT 
AFFECT  ME? 

The  first  part  of  Pelosi's  bill  calls  for  a  modified 
DED,  so  that  acceptance  of  it  would  not  jeopardize 
your  eligibility  for  change  of  nonimmigrant  status 
or  adjustment  to  permanent  residence  status.  The 
second  part  of  the  bill  calls  for  a  blanket  waiver  to 
the  J-visa  two  year  home  resident  requirement.  If 
the  bill  passes,  any  PRC  national  with  J-l  status 
will  not  have  to  go  back  to  China  in  order  to  change 
to  another  legal  status.  As  of  October,  1989,  the 
bill  has  been  passed  by  the  U.S.  House  of 
Representatives,  and  is  awaiting  action  by  the 
Senate.  For  information  on  the  bill's  current 
status,  please  call  Congresswoman  Pelosi's  office  at 
(202)  225-4965. 

IF  THE  BILL  IS  DENIED,  WILL  IT  BE  POSSIBLE  FOR  ME  TO 
GET  MY  TWO  YEAR  HOME  RESIDENCY  WAIVED  IN  SOME  OTHER 
WAY? 

An  individual  waiver  may  be  possible  in  some  cases. 
In  order  to  get  a  waiver  you  must  be  successful  in 
establishing  or  obtaining  one  of  the  following: 

*  A  well-founded  fear  of  persecution 

*  Exceptional  hardship  to  a  U.S.  citizen  or 
permanent  resident  spouse  or  child 

*  A  no  objection  statement  from  the  PRC 
government  to  the  U.S.  Information  Agency 
(USIA) 

*  A  statement  to  the  USIA  from  an  interested 
U.S.  government  agency  that  says  relieving  you 
of  your  two  year  home  residency  requirement  is 
in  the  national  interest  of  the  U.S. 
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WHAT  IS  H-l  STATUS  AND  HOW  CAN  I  GET  IT? 

H-l  status  is  a  non-immigrant,  temporary  working 
status  for  "professionals".  To  get  one,  you  must 
possess  certain  desirable  professional  credentials. 
Generally,  a  bachelor's  degree  or  the  minimum  degree 
required  to  practice  in  the  profession  is 
sufficient.  You  must  also  have  an  employer  petition 
for  you. 

CAN  I  SET  UP  MY  OWN  BUSINESS  AND  THEN  APPLY  FOR  AN  H 
VISA? 

No,  to  get  H-l  status  you  must  be  employed  by  others. 

I  HAVE  J-l  STATUS  NOT  SUBJECT  TO  THE  HOME  RESIDENCY 
REQUIREMENT  BUT  MY  SPOUSE  HAS  J-l  STATUS  WHICH  IS 
SUBJECT  TO  IT,  AND  NOW  I  AM  GETTING  H-l  STATUS.  WILL 
MY  SPOUSE'S  HOME  RESIDENCY  REQUIREMENT  STILL  APPLY 
ONCE  MY  H-VISA  IS  GRANTED? 

Yes,  unless  your  spouse  can  obtain  a  Section  212  (e) 
waiver  of  the  2  year  home  residency  requirement. 

I  AM  HOLDING  J-l  STATUS  WHICH  WILL  SOON  EXPIRE.  MY 
SPOUSE  ALSO  HAS  J-l  STATUS.  IS  IT  POSSIBLE  FOR  ME 
TO  ADJUST  MY  STATUS  TO  J-2? 

Yes.  However,  the  application  must  be  submitted 
before  your  current  J-l  status  expires.  Except  in 
asylum  cases,  applications  for  any  kind  of  status 
changes  and  adjustments  must  be  made  before  a  present 
status  expires. 

WHAT  DOES  POLITICAL  ASYLUM  MEAN  AND  WHAT  IS  THE 
BASIS  FOR  IT? 

The  asylum  program  offers  temporary  refuge  to  an 
alien  who  has  entered  the  United  States.  To  be 
eligible,  an  individual  must  prove  a  well-founded 
fear  of  persecution  on  account  of  race,  religion, 
nationality,  membership  in  a  particular  social  group, 
or  political  opinion.  The  legal  standard  is  that  a 
reasonable  person  would  be  in  fear. 
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If  an  individual  files  a  non-frivolous  application 
for  asylum,  he/  she  is  entitled  to  employment 
authorization  pending  the  outcome  of  the  application. 

IS  THE  ASYLUM  STATUS  EQUIVALENT  TO  PERMANENT 
RESIDENT  STATUS? 

No.  Once  you  have  been  granted  an  asylee  status,  you 
must  first  wait  a  year  before  you  can  apply  for 
permanent  resident  status.  During  this  year,  your 
asylee  status  could  be  terminated  if  the  Attorney 
General  finds  that  the  situation  in  your  country 
improves  greatly  and  the  threat  of  persecution  no 
longer  exists.  There  is  presently  a  2  to  3  year  wait 
after  LPR  application  before  a  green  card  will  be 
issued  because  of  the  limited  visa  allocation  for 
asylees. 


GENERAL  INFORMATION  ABOUT  IMMIGRATION 


WHAT  IS  THE  DIFFERENCE  BETWEEN  IMMIGRANT  AND 
NONIMMIGRANT  STATUS? 

Nonimmigrants  are  aliens  who  come  to  the  United 
States  for  a  specific,  narrow  purpose  (e.g.,  for 
education  or  tourism)  which  can  be  accomplished 
during  a  temporary  stay,  after  which  the  nonimmigrant 
intends  to  depart  from  the  U.S.  Immigrants  are 
aliens  who  intend  to  remain  indefinitely  in  the 
United  States. 

WHAT  DETERMINES  ELIGIBILITY  FOR  A  NONIMMIGRANT  VISA 
AND  NONIMMIGRANT  ADMISSION  INTO  THE  UNITED  STATES? 

The  most  important  factor  in  determining  the 
admission  of  a  nonimmigrant  is  that  the  alien  "has  a 
residence  in  a  foreign  country  which  he/she  has  no 
intention  of  abandoning",  and  is  entering  for  the 
purpose  designated  on  his/  her  visa. 
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HOW  DO  I  KNOW  WHETHER  I  QUALIFY  FOR  AN  IMMIGRANT 
VISA? 

The  current  law  allows  two  groups  of  aliens  to 
immigrate.  The  first  group  is  called  the  Non-Quota 
immigrant  and  consists  of  "Immediate  Relatives"  and 
"Special  Immigrants".  The  second  group,  the  Quota 
immigrants,  are  people  who  fall  within  the  so-called 
six  "Preference"  categories  based  on  family  or 
occupational  relationships. 

WHAT  DOES  "IMMEDIATE  RELATIVE"  MEAN? 

A  spouse,  children  and  parents  of  American  citizens 
are  all  immediate  relatives.  Note  that  "child"  in 
immigration  law  means  an  unmarried  person  under  the 
age  of  21.  If  the  person  is  either  married  or  older 
than  21,  he/she  is  not  eligible  for  immediate 
relative  status,  and  he/she  has  to  apply  for  the  1st 
or  4th  preference. 

I  AM  A  STUDENT  IN  THE  UNITED  STATES.  RECENTLY  I 
MARRIED  A  UNITED  STATES  CITIZEN.  CAN  I  APPLY  TO  BE  A 
PERMANENT  UNITED  STATES  RESIDENT? 

You  still  face  some  problems  if  you  have  a  J-visa 
which  is  subject  to  a  home  resident  requirement.  You 
must  either  satisfy  the  resident  requirement  by 
residing  in  your  home  country  for  two  years  or  having 
it  waived.  Even  if  you  have  an  F-l  or  M-l  student 
visa,  the  1986  amendment  of  the  Immigration  and 
Naturalization  Act  imposes  a  two  year  conditional 
period  on  the  permanent  resident  status  obtained 
through  a  marriage.  This  means  that  although  you 
enjoy  all  the  same  rights  as  a  resident  alien  does, 
your  status  could  be  revoked  by  the  INS  during  the 
two  year  period  if  the  INS  finds  that  the  marriage 
(even  though  legal)  was  entered  into  primarily  for 
purposes  of  obtaining  a  green  card. 
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IN  THE  ABOVE  CASE,  HOW  LONG  WOULD  IT  TAKE  FOR  ME  TO 
BECOME  AN  PERMANENT  RESIDENT  AND  ELIGIBLE  TO  APPLY 
FOR  CITIZENSHIP? 

You  and  your  spouse  can  petition  the  INS  for 
permanent  status  three  months  before  the  expiration 
of  the  two  year  conditional  status.  Conditional 
permanent  residence  through  marriage  to  a  U.S. 
citizen  takes  approximately  3  months  to  process  and 
involves  an  interview  at  INS.  As  for  citizenship,  a 
permanent  resident  must  usually  wait  five  years 
before  applying  for  it.  However,  when  one  gets  a 
green  card  based  on  a  marriage  to  a  U.S.  citizen,  you 
are  eligible  for  citizenship  three  years  after  you 
receive  the  conditional  status. 

WHAT  ARE  THE  "SIX  PREFERENCES"? 

First  Preference:  Unmarried  sons  and  daughters  of 

United  States  citizens. 
Second  Preference:  Spouse   and   unmarried   sons   and 

daughters   of   lawful   permanent 

resident  aliens. 
Third  Preference:   Professionals,    scientists,    and 

artists. 
Fourth  Preference:  Married   sons   and   daughters   of 

United  States  citizens. 
Fifth  Preference:  Brothers   and   sisters   of  United 

States  citizens  (the  citizens  are 

at  least  21  years  old) 
Sixth  Preference:  Skilled  or  unskilled  workers,  for 

work  not  of  a  temporary  nature. 

IS  THERE  A  CEILING  FOR  THE  SIX  PREFERENCES 
CATEGORIES?  IF  SO,  HOW  IS  IT  ALLOCATED? 

The  U.S.  currently  allows  20,000  immigrants  from 
China  annually.  Of  this  total,  people  in  the  First 
Preference  category  make  up  20%;  those  in  the  Second 
Preference  category  make  up  26%;  those  in  the  Third 
Preference  category  make  up  10%;  those  in  the  Fourth 
Preference  category  make  up  10%;  those  in  the  Fifth 
Preference  make  up  24%,  and  those  in  the  Sixth 
Preference  category  make  up  10%. 
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MY  VISA  EXPIRED  IN  1985,  AND  SINCE  THEN  I  ACCEPTED 
UNAUTHORIZED  EMPLOYMENT.  HOWEVER,  MY  FATHER  RECENTLY 
CAME  TO  THE  UNITED  STATES  AS  A  PERMANENT  RESIDENT, 
CAN  I  APPLY  FOR  AN  IMMIGRANT  VISA? 

An  alien  whose  temporary  status  expired,  and  who 
overstayed  his/  her  stay,  or  who  accepted 
unauthorized  employment,  or  both,  can  apply  for  an 
immigrant  visa  but  must  do  so  overseas.  He/  she  must 
have  the  requisite  family  or  employment  relationship, 
and 

a)  a  petition  is  filed  and  approved; 

b)  the  priority  date  (date  of  filing  the  petition 
or  labor  certifications)  is  current  according  to 
the  visa  bulletin;  and, 

c)  the  alien  is  willing  or  able  to  travel  to  the 
US  Consulate  in  his/  her  country  of  nationality, 
or,  has  been  accepted  for  immigrant  visa 
processing  by  a  US  Consul  in  a  third  country. 

However,  if  the  applicant  is  the  beneficiary  of  an 
Immediate  Relative  (IR)  petition,  he/  she  may  apply 
for  adjustment  of  status  in  the  United  States. 

WHAT  IS  THE  CONSEQUENCE  FOR  THE  VIOLATION  OF  THE 
CONDITIONS  OF  NONIMMIGRANT  ADMISSION? 

Generally,  a  nonimmigrant  who  violates  the  conditions 
can  not  adjust  or  extend  his/her  visa  unless  excused 
by  law.  He/she  is  subject  to  deportation  by  the  INS. 
Generally,  an  individual  who  overstays  a  visit  may 
seek  and  will  be  granted  the  privilege  of  "voluntary 
departure"  in  lieu  of  deportation. 


The  Governor's  Office  on  Women's  Issues  and 
Constituent  Services  would  like  to  thank  Boston 
attorneys  Lori  Rosenberg  and  Lawrence  D.  Bastone, 
Steven  Farquharson  of  the  United  States  Immigration 
and  Naturalization  office  in  Boston,  and  Yon  Lee  of 
the  Boston  mayor's  office,  for  their  substantive 
comments. 

For  more  information,  contact  the  U.S.  Immigration 
and  Naturalization  Office  at  (617)  565-3106. 

This  brochure  was  researched  and  written  by  Deng  Wei, 
Suffolk  University  law  student. 


